How to control the cost and risk of commercial litigation
It is well documented that the economic turmoil of the last few years resulted in a spike in commercial litigation as many companies resorted to issuing proceedings in an attempt to recoup losses from agreements others had reneged on. Less well documented is the fact this period also heralded a marked increase in the number and variety of funding arrangements offered by commercial litigators as their corporate clients sought to tighten their legal spend. From full Conditional Fee Agreements (CFAs) to partial CFAs, from After the Event (ATE) litigation insurance to Third Party Funding (TPF), there has never been a better time to litigate. With such an array of options limiting the cost of litigation now available, any in-house Counsel still instructing external solicitors on a traditional fee-paying basis ought to be asking themselves why they are not demanding more value for money.

Given that cost is by some considerable margin the biggest concern for many companies involved in commercial disputes (more so than damage to brand, reputation or the effect on share price) there is a surprising lack of knowledge of the types of litigation funding options, of their availability and of the benefits they offer in terms of managing and controlling financial risk. 

So what options are available? 
· A full Conditional Fee Agreement “CFA”, otherwise known as a “No Win, No Fee” agreement, is one whereby the client does not pay any of his own solicitor’s costs as the case progresses. If the case is lost, the solicitor will not be paid.  If the case is won, the client is liable for his solicitor’s costs, but most, if not all of these will be recoverable from the other side in accordance with the “loser pays principle”. The incentive for the solicitor to undertake the risk is that he is entitled to a “success fee” on his costs. This success fee is also recoverable from the losing party. This is in contrast to the system operated in the United States, known as a “Contingency Fee Agreement” whereby the lawyer is entitled to take a pre-determined cut of his client’s damages. Such agreements are not currently permitted for litigation under English law.

· A partial Conditional Fee Agreement is one whereby the client pays some but not all of his solicitor’s fees as the case progresses (perhaps at a reduced hourly rate or with some pre-agreed percentage reduction). The same principles as above apply if the case is eventually won or lost. 

· After The Event “ATE” litigation insurance provides the client with insurance cover in respect of the other side’s costs and his disbursements. The premiums tend to be staged as the risk increases the closer the case gets to trial. The premiums are self-insured and deferred which means that the client does not have to pay for the premiums at the point they are incurred. It is established law that if the case is won, the premiums are recoverable from the other side, as with any other disbursement. If the case is lost, the insurer pays out. The client does not have to pay the premiums. 
· Third Party Funding (TPF) is the provision of funds by someone who has no connection with the litigation in return for a share of the proceeds. TPF can be obtained to pay for some or all of the day-to-day legal costs and expenses of the litigation. If the client wins, the funder will take a share of the damages recovery (usually three times the amount funded or 25%-40% of the amount recovered). If the client is unsuccessful, there is nothing to pay the funder.

It is possible and indeed increasingly common for two of the above funding options to be applied alongside each other. For example, a client who has instructed a lawyer on a partial CFA  basis may also utilise Third Party Funding to help it pay its (reduced) legal fees as the case progresses. It is also common to instruct a solicitor on a full CFA with the benefit of ATE insurance in place. Out of all the options available, such an arrangement is likely to represent most clients’ first preference. 

While many in-house lawyers have an understanding of how Conditional Fee Agreements (CFAs) work, most believe such arrangements are limited to niche areas such as personal injury. While CFAs have, to a degree, been tarnished by their association with daytime television adverts for personal injury lawyers, it should not be forgotten this is only one small part of their application. Litigators have come to recognise that CFAs are an extremely valuable tool with wide application in a range of legal contexts, not least commercial litigation, where the costs are perhaps greatest. 

As a consequence of this, a growing number of legal firms have spotted the potential of CFAs in attracting new clients to their commercial litigation practices. One of the first to do so was Carter-Ruck, a firm which has been offering CFAs in media litigation for many years. It was this experience, says Partner Alasdair Pepper, which has enabled it to offer CFAs with ATE insurance for commercial litigation cases. “As we already had a successful CFA scheme in place for libel and privacy cases, it was easy for us to adapt it to offer it to our corporate clients for use in commercial litigation. Our experience in this area also helped us secure an agreement with an ATE insurer which allows us to issue policies of insurance for commercial litigation under a delegated authority scheme. Given our track record, the insurer takes the view that if we are prepared to back the case on a CFA, it is prepared to offer ATE cover. This is a massive advantage for clients as applications can be assessed quickly, rather than the weeks, even months, it can take on the open ​market, and once the ATE is in place, it makes litigation significantly less risky.”

Given the obvious benefits that CFAs backed with ATE insurance bring, it seems certain they will become more commonplace in commercial litigation as external solicitors come under increasing pressure to align their commercial interests with those of the corporate clients instructing them. 

Despite the apparently obvious benefits, some argue that such funding arrangements will fail to appeal to major corporate clients that have the capacity to spend top-end legal fees. Chris Wait of Temple Legal Protection Ltd says “I don’t think that’s right. I know of many instances of firms losing clients because they refuse to work on even a partial CFA basis. Corporate clients are savvy and expect their solicitors to offer a full range of funding options. If they don’t, their clients will go elsewhere.” 
With legal spend under scrutiny in most in-house departments, alternative funding options may become the norm rather than the alternative as general counsels scour the market to find solicitors that are prepared to share some, if not all, of the risk of commercial litigation with them. 
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