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The structure of the in-house legal department and the nature of its links with other parts of the business are critical to in-house lawyers' ability to see, hear and speak in a way that lets them fulfil their role properly and minimises their own personal exposure to risk and to liability. Bruce Macmillan, chair of the Commerce and Industry Group's Corporate Governance Committee outlines some key questions that in-house lawyers should ask about the structure of their team. 

Bruce Macmillan, chair of the Commerce and Industry Group's Corporate Governance Committee

Legend has it that in order to avoid getting into or causing trouble one should follow the guidance of the three wise monkeys and see no evil, hear no evil and speak no evil. Some versions of the legend also add a fourth monkey that does no evil. Traditionally following the monkeys’ lead might have been seen to be an acceptable and personally safe course of conduct for the reactive kind of in-house lawyer. If you responded, in a “commercial” way, to business requests and did not enquire into other areas of the business unless you were asked to, then you were doing your job and all would be well. 

However the wise monkeys substantially predated the concepts of corporate governance and legal and compliance risk management. The trend, post ENRON and other similar scandals of recent years, has increasingly been to enquire what the in-house counsel’s role was in preventing, failing to prevent, or even possibly contributing to failures in corporate governance; in particular with reference to compliance risk and legal risk management. 

Consequently, in the modern corporate world, the wise in-house counsel should seek to achieve exactly the opposite of the monkeys’ position. The in-house counsel needs, within the scope of a legal department remit that has been clearly defined and agreed with the business, to have:

· The resources and the ability to see any evil. 

· The approachability to staff and to others to be able to hear of evil.

· The accessibility to senior management and to the board to speak of evil, and when necessary, to make them aware that they ought to address it. 

The structure of the in-house legal department and the nature of its linkages with other parts of the business are critical to the in-house lawyer’s ability to see, hear and speak in a way that lets them fulfil their role properly and minimises their own personal exposure to risk and to liability.

There are a number of factors that you need to consider in assessing the legal department’s structure. Of course each business is different and so there are few definitive “right answers” that apply in all circumstances. The following questions are intended to provoke thought about whether your arrangements are right rather than, necessarily, constituting recommendations.

Integration risks − loss of authority and personal exposure?

The business in which you work may praise your (or your team’s) integration into the business and your “commerciality”. Your team may also be seen principally as adding commercial value rather than legal value. Integration and commercial engagement can be desirable facets of being an in-house lawyer but they also open up a potential exposure. 

If your team is too integrated into the business it may lose the autonomy and apparent authority that enables it to provide authoritative and balanced legal advice that will be listened to and given due weight at all levels in the business. This is especially true on statutory compliance and criminal risk related matters, where the lawyers’ input must carry much more weight than when advising on purely commercial risks. 

For example, are you confident that your management and their staff would understand the difference in significance between a suggestion from your team member to change a pricing clause to improve its effectiveness and a requirement from your team member that a pricing clause and associated practices are re-evaluated because they are suggestive of resale price maintenance? 

It is important also to consider whether greater integration and greater commerciality of advice will open both you and your team to personal exposure if something goes wrong in which you have been involved in a more than purely legal way. 

Integration risks: does it affect in-house privilege?

Most of the time the advice that your team provides is commercial but, on occasion, you want it to be regarded, from a privilege perspective, as equivalent to advice provided by an external lawyer - even though that advice will often be written in non-legal language, be mixed in with commercial advice, be missing many of the external lawyer’s caveats and protections and may have been written or sent by an unqualified administrator or a lawyer who has qualified in another jurisdiction. 

It is worth remembering that much of the discussion about whether legal privilege should attach to in-house lawyers relates to exactly this issue of whether the in-house lawyer really does have the ability to act, when needed, as if they are an external lawyer and can provide discrete advice which has the required legal quality, integrity and independence from the commercial pressures applying to the business in which the in-house lawyer sits to qualify as eligible legal advice.

If you feel that legal advice privilege or litigation privilege are important facets to how your team operates then you may want to consider:

· Reporting and management lines for individual lawyers and the whole team (for example how will you ensure privileged advice to the board if your only route to it is via the finance director or the company secretary).

· Physical location of staff.

· Separation of systems, filing and possibly even employing entity for legal staff.

· Other obvious points such as having clear and agreed role statements for your staff, separating out privileged and non-privileged communications and so on. (See Reconciling the irreconcilable, cited at the end of this article, for more details in this complex area.)
Boundaries: are these clearly defined?

It is important to have clearly defined boundaries to your scope of work − be clear what you do, what you control, what you monitor, what you advise proactively on and what you advise reactively on. A legal team that has not clearly defined and agreed its relationships with its client business may be badly positioned if problems arise and the hunt is on within the business or externally for a scapegoat. 

For example your team may own responsibility for drawing up intra group agreements and for getting them signed by directors. But does that responsibility also include checking that the finance team have complied with tax regulations on intra group accounting - both in the contract and in their underlying practices - before telling the director that the document may safely be signed?

If not, who does own that responsibility and do they know and accept this?

Non-legal functions that report in: can you manage the conflict?

Congratulations! The board like your management style so much that they want you to run Human Resources (HR) and fraud management too. Does this present a conflict? If so how much of a conflict and can you reconcile it? Perhaps you can very consciously and very visibly swap “hats” (and e-mail auto signatures) when making decisions for the different roles; or you delegate a “ring fenced” range of authority to a manager; or perhaps you agree to manage the performance of the staff but explicitly hand the HR policy and decision making to a director? 

For example, an HR manager may legitimately take a view on “reasonable adjustments” under disability legislation or on the type of staff departure that can be compromised out with tax benefits because of their view on risk and cost benefit. As a lawyer your view may be rather less aggressive and rather more expensive for the business - how do you reconcile the two positions in the short and long term interests of the business whilst also preserving your integrity in your legal capacity? 

Or perhaps you discover that your fraud manager’s impressive rate of identification of misbehaving employees, which is saving the company a lot of money, is achieved by doing things which, whilst not unambiguously wrong, are still much closer to being in breach of, say, data protection legislation than you as a lawyer feel comfortable with signing off − again how do you reconcile the company’s savings with your professional integrity in this “grey” area?

Business policies with legal content: what is your role?

In respect of business policies which have legal content, it is important to be clear, and ensure that others are clear, on what your team does own and when your team does not own (see checklist, Business polices, what do you own?).

For example do you own the policy and execution on avoiding age discrimination, or just the policy, with HR owning the execution; or do you just advise the head of HR proactively when you see a defect in their policy or policy execution on this issue; or do you just advise the head of HR if they ask you to review the policy or some aspect of its execution?

Legal department resources - are these sufficient? 

You must have resources that are sufficient to fulfil the functions that you do own. If you cannot get the resources to meet the scope of your role then perhaps you should seek to redefine your role down to the level of the resources that you have open to you by shedding “non-core functions”.

For example, if you own sales contracts administration and storage as well as owning the sales contract templates, do you have the administration and storage resources under your control to do this properly or is this something better owned by the sales management function? 

Legal department resources - do you have control and autonomy? 

It is also important to consider whether your resources are sufficiently under your control and under your protection. Do your staff and their commercial colleagues share your view on this point? If you run a geographically and/or functionally decentralised team where legal staff are paid for and partly managed by local business units, do your staff have sufficient perceived and actual autonomy and support to raise and win out on important decisions when challenging senior members of the business unit? 

As a senior in-house lawyer in headquarters, it is very easy to forget the pressures, exposures, politics and tactics that a remote, junior, sole lawyer on site may be put under by more experienced, older non-legal colleagues on the site − especially if those colleagues can influence pay, bonus, performance review or promotion or even just working conditions in a material way.

For example, what happens if your team member has a concern about the legitimacy of the divisional head’s procurement practices and they want to take external advice for which the divisional head does not see the need − do they have the budget control to get the advice first and then to justify their actions later or are they stuck because they cannot get sign off from the divisional head for those legal fees? 

Of course it is also important to remember that the duties of directors of subsidiaries’ are principally to that subsidiary and, when one of your team is advising those directors and drafting contracts for them, it is the duties to that company that must be kept “front of mind” and not merely the interests of the group as a whole - something that can all too easily be overlooked by the group legal function as well as non-legal staff in a matrix managed group.

Do you have sufficient access to non-legal resources? 

Do you have the open access to corporate resources and to staff to allow you to carry out your functions effectively and efficiently? 

For example if your team owns the fraud management function do you have the unambiguous remit from the board that will ensure that IT, HR and other resources are made available as and when you need them to allow proper execution of your role? 

If you have a wide training remit do you have committed access to trainers and IT development resource to develop training and intranet materials that will allow you to deliver the remit?

Whistleblowing - do you have accessibility to non-legal staff?

Legal teams often form part of the whistleblowing function and/or part of the advisory function to potential whistleblowers to help the potential whistleblower to ascertain whether the concern that the whistle blower has is well grounded. Are your team genuinely accessible and are they perceived to be genuinely accessible without “comebacks” for non-legal staff?

For example if your local lawyer is on the payroll of a divisional head within your client company, will a salesman feel comfortable talking with that legal team member about a possibly restrictive trade practice which involves the divisional head? Would the salesman feel safer in talking to your lawyer about the issue if your lawyer were on the central payroll of the head quarters’ function? Would the salesman feel more or less safe if you also ran the HR team?

Escalating issues; do you have access to the CEO, board and audit committee? 

When you do identify an issue, do you have sufficiently easy and open access to the Chief Executive Officer, the board, the audit committee and/or the non-executive directors to raise your concerns? Do you have the authority, autonomy and respect to ensure that they have to take those concerns seriously and respond to them promptly? Do you have effective escalation paths available to you if they fail to do so? 

Do you have direct access to the people that you need to brief or is the access via the company secretary or the finance director or the compliance officer? Their interests and perspectives on an issue will often, but not always, be the same as yours. What happens if your views are not aligned on an important issue?

For example, what happens if an accounting issue arises which you regard as material? Your reporting line is through your finance director to the board. The finance director refuses to disclose the issue to the board because to the finance director either it is not material or it puts them in a potentially difficult position. What can you do?

Should you sit at board level?

Being a director on the board and on the audit committee and other relevant committees gives the best access to those groupings, but is this actually the best position to hold? Yes, you can guarantee your knowledge of relevant discussions but, on the other hand, what happens if a decision is taken with which, legally, you cannot agree? You might abstain from voting or vote against or not attend but as a director should you then also resign your post? What are your professional duties and is there a conflict?

Some view it as better to have the right to attend meetings and to recommend but not actually to participate in the decision - after all you are the corporate legal advisor not the corporate conscience or the corporate scapegoat. Others take the view that it is better to participate at board level - partly to use this improved position to better influence the board or committee and partly because you may find that you would be potentially liable anyway as “another officer or responsible manager” under the applicable legislation.

  

Business polices, what do you own?

Where a business policy has legal content it is important to be clear what the legal team own. In particular do you own?

· The recommendation on the high level policy

· The decision on the recommendation

· The drawing up of the policy detail and policy implementation plans flowing from the recommendation 

· The roll out of the policy to the business 

· The ongoing operation of the policy in the business 

· The identification of the need for changes in the policy 

· The audit of compliance of the business to the policy

· The effective sanctioning of anyone in the business who is found to be non compliant with the policy.

Top
The issues outlined in this article are challenging, and frequently raise questions which resist easy answers. They are however ones which our Committee is dedicated to addressing for the benefit of the community of in-house lawyers. 

The Commerce & Industry Group’s (the trade body for In-house Lawyers in England & Wales) Corporate Governance Committee (“CGC”) has been focusing on the in-house lawyer’s role in corporate governance (“CG”) and legal risk management (“LRM”) for several years after having identified a need for in-house legal guidance on these areas from a nationwide series of “Scapegoat or Saviour” forums that were run in 2003/4. 

In March 2005 CGC published its first report on the topic in conjunction with Wragge & Co LLP. The report, “Reconciling the Irreconcilable”, sought to raise in-house lawyers’ awareness of CG & LRM and to prompt them to start considering their role in their business environment in this context.

In July 2006 CGC published a second report “A Fine Line” which focuses more specifically on the in-house lawyer’s role in advising the board on corporate governance, risk management, defining legal risk and managing enforceability and regulatory risks. The report aimed to (1) identify the main areas in which in-house lawyers can contribute to good corporate governance and to (2) help in-house lawyers and their management to understand the scope and limits of the in-house lawyer’s role and responsibilities in these areas. 

The report was accompanied by the first in a series of short guides that will focus on improving awareness from a specifically in-house perspective of certain key issues in risk management. The first guide relates to money laundering.

Further information and guidance on the points raised in this article can be found in both reports and in the source materials quoted in appendices to the reports. The reports can be found at www.cigroup.org.uk/Regions_corp_gov.asp
